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Appeal Ref: CROW/5/M/04/2480
Land at Back Warren Dale, west of Thixendale, North Yorkshire.

This appea is made under section 6(1) of the Countryside and Rights of Way Act 2000 (the Act)
against the above land having been shown on a provisional map as open country.

The appedl is made by The Halifax Estates Management Company, and is dated 17 February 2004.
The provisona map was issued by the Countryside Agency (the Agency) under section 5 of the Act,
and relates to the North East of England (Region 5).

The ground of apped is that the land does not consist wholly or predominantly of mountain, moor,
heath or down, and to the extent that the Countryside Agency have exercised their discretion under
section 4(5)(b) of the Act to treat land which is not open country as forming part of an area of open
country, they should not have done so.

Summary of Decison: The appeal is allowed and the provisonal map is modified
accordingly.

Preliminary Matters

1.

The apped dte is an area of about 19 ha, comprisng part of the eastern and south-eastern
dopes of a chak valey or dde. At some stage the Ste has been divided into two fidds by a
fence across its narrowest part. Parts of this fence remain, and the Agency has used it to
divide the dte into two separate mapping parces, which they refer to as parcd A, the
northern part of the ste amounting to aout 7 ha, and parcd B, an area of about 12 ha
comprising the southern part of the site. On the basis of my observations, however, | do not
consder that the remnants of the fence are sufficiently cler a feature as to conditute a
satifactory open country boundary, nor did | see any other feature within the dte that
would suffice. Accordingly | consder that the Site is most gppropriately assessed as a single
mapping parce and | shal consider the gpped on that basis.

TheMain Issue

2.

In considering whether the apped dte, or any part of it, $ould have been mapped as open
country, the main issue to be determined, in my opinion, is whether it qudifies as mountain,
moor, heath or down (in this case, down) as a result of its vegetation, and its generd
character, especidly its degree of openness.

The Agency confirmed that they have not exercised their discretion under section 4(5)(b) of
the Act to treat ether the whole or any part of the apped Ste which is not open country as
forming part of a larger area of such country. This aspect of the statutory ground of apped
istherefore not in issue.
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Reasons

4.

The Agency say tha the northern part of the apped dte, parcd A, is down, being of open
character with a predominant cover of cacareous grasdand, scattered trees, scrub and water
features, which they say meets the description of down set out in paragreph 68 of ther
published Mapping Methodology for England (MME). A fied survey carried out for them
asesed its vegetation cover as being more than 75% qudifying cover. Nonqudifying
cover, condsing of semi-improved grassand, was aso recorded, but this was assessed as
covering less than 50% of the dte's area. They no longer consder the southern part of the
dte, pacd B, to be open country, being, in thar view, predominantly semi-improved
grasdand, which is excluded from the definition of mountain, moor, hesth or down by
section 1(2) of the Act.

The appdlants view, based on an ecologica survey carried out for them, is that only 6% of
the gte€'s cover is quaifying cover for down, unimproved cacareous grasdand in this case.
The rest of the gdte, in ther opinion, is covered by semi-improved grasdand, wetland and
scrub. They say that heavy to moderate grazing and other improvements has led to the area
becoming largely improved, exceptions being the steeper banks. They aso contend thet it is
not of open character, being a steep sided area surrounded by arable land.

The Rambler's Association disagree with the appdlants classfication of most of the
grasdand on the dte as semi-improved, and argue that it is more correctly classfied as
ether unimproved cacareous grasdand or unimproved grasdand, largely on the basis of the
species lists submitted by the appelants. They agree tha the southern part of the ste is less
species-diverse than the north, but they consder tha it is gill more akin to unimproved
grasdand than improved. They dso submit that the gSte is typicd of a chak landscape and
that the visuad characterigtics of the Site satisfy the criteriafor openness set out in MME.

My asessment of the Ste's vegetation cover is that is that it comprises unimproved
cacareous grasdand on the steeper valey sdes in the northern part of the Ste, but that the
more moderate dopes, which make up the mgority of the dte, are covered manly by
species poor semi-improved grasdand. There was some scrub  encroachment, particularly
towards the centre of the gte, but this was generdlly dense scrub which is not qudifying
vegetation for down. Overdl | conddered that no more then 40% of the St€'s vegetation
was qudifying cover for down as set out in MME. My concluson on the first aspect of the
main issue, therefore, is that the gppedl Ste as a whole does not qudify as down on the basis
of its predominant vegetation cover.

On the second aspect of the main issue, the dte's genera character and degree of openness,
| found it to be st within a generaly open landscgpe, and, whilst accepting, as the
gopelants contend, that some of the surrounding land is intensvely farmed, | consder that
in the context of land use in the Yorkshire Wolds this is quite typica. Furthermore, the
gte's valey dope topography is, in my opinion, typica of the ared's chak landscape and is
conggtent with the description of down in MME. | agree therefore with the Agency and the
Ramblers Association that the gpped St€'s generd character and degree of openness are
conggent with a classfication of down. However, this does not override my concluson on
the vegetation aspect of the main issue.

Accordingly, and having consdered dl other matters raised, my overdl concluson is that
the gpped dte does not quaify as mountain, moor, heeth or down by virtue of its vegetation
and was therefore incorrectly mapped as open country.
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Formal Decision

10. For the above reasons | dlow the gppea and, insofar as it relates to the apped Site, approve
the provisona map subject to the Ste's deletion fromiit.
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