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Appeal Ref: CROW/5/M/04/2347
Site Address: Land at Nine Springs Dale, Duggleby, Nr. Malton, North Yorkshire.

This gpped is made under section 6(1) of the Countrysde and Rights of Way Act 2000 (the
2000 Act) againgt the above land having been shown on a provisona map as open country.

The gpped is made by Nicholas Smith, Frazer Hart as Trustees of the 1961 Marriage Settlement
and Sir Richard Storey Bt CBE, and is dated 12 February 2004.

The provisond map was issued by the Countryside Agency under section 5 of the 2000 Act,
and relates to North East England (Region 5).

The ground of apped is that the land does not consst wholly or predominantly of mountain,
moor, heath or down, and to the extent that the Countryside Agency has exercised its discretion
under section 4(5)(b) of the 2000 Act to treat land which is not open country as forming part of
an area of open country, it ought not to have done so.

Summary of Decision: The appeal is allowedin part and the map modified accordingly.

Preiminary Matters

1. This apped dte extends to about 28.5 hectares and comprises a long valey running roughly
from the north-east to the south-west, with avaley spur running off thisto the north-west.

2. The Countrysde Agency has not contested the mgjority of the dte, some 24 hectares (the
part that it describes as Parcd B, see Plan 1), as it condders it to be semi-improved
grasdand and recommends that it be excluded from the conclusve map of open country.
The remainder of the gpped dte, some 4.5 hectares (Parcd A), it consders to qudify as
mountain, moor, hesth or down. Parce A is a Ste of Specid Scientific Interest (SSSI).
Mogt of parcel B wasformally an SSSI but was denctified in 1982.

3. At the hearing an gpplication was made for costs againg the Countrysde Agency. This
gpplication is the subject of a separate decision.

TheMain Issues

4. In determining whether the apped site should have been mapped as open country, | consider
the main issues to be:

a) whether the boundaries to the Site area are appropriate, and whether there are any internd
boundaries within the dte which should be considered which may provide appropriate
boundaries which separate qudifying and non-quifying vegetation types,
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b) the extent to which each separate parcel tha | identify qudifies as mountain, moor, heath
or down by virtue of its vegetation and character, induding openness.

5. As the Countrysde Agency did not in this case seek to exercise ther discretion under
section 4(5)(b) of the 2000 Act, | need not consider the second part of the ground of appedl.

Reasoning

6. The evidence of the gppdlants and the Countrysde Agency is consgent to the extent that
they both find that Parcel A has qudifying vegetation, whereas Parcel B does not. However
the gppdlants do not accept that the ste should be divided into two separate parcels and, in
respect of Parcel A consder that it does not qudify in terms of its character, particularly as
it is not open, and by its Sze, in tha having an area of less than five hectares it serves no
useful purpose as open country.

7. The Ramblers Association were not able to gain acess to the Ste prior to the Hearing and
had submitted written representations based on existing data.  From this they concluded that
the entire dte qudified by its vegetation as down. They consdered tha the ecologica
evidence presented by the appellaits is not conclusive, in that some of the species identified
are not necessxily indicative that the land is improved or semi-improved grasdand but could
equdly indicate that this is a semi-natural grasdand which qudifies as down. The Ramblers
Association were adle to refine their assessment a the site inspection, when they concluded
that the gpped dSte was composed of both quaifying and non-qualifying vegetation types,
but overal they believe the Site to be predominantly down.

8. The Ramblers Association further suggested that it would be appropriate to sub-divide the
dte by projecting a line eestwards from the northern sde of the north-western spur across
the apped dte. They say tha dl of the land north of that, comprising the eastern dopes of
the valey (that is Parcd A) and the western dopes of Nine Springs Dae, is qudifying
downland which should be retained on the map of open country.

9. There is no ghyscd divison dong the line suggested by The Ramblers Association and | b
not condder, having regad to paragrgph 60 of the Countrysde Agency’s Mapping
Methodology, that the projection of a landscape feeture would be sufficiently recognisable
or form an adequate boundary between qudifying and non-qudifying land.  Accordingly |
do not agree with the sub-division proposed by The Ramblers Association.

10. The only cdlear internal boundary which | found on my gSte ingpection is that identified by the
Countrysde Agency which they used to define their Parcels A and B. Parcel A is separately
fenced and comprises the eastern vdley dope. In my mind it has a clear separate entity and
| do not agree with the appelants that it should be consdered as part of the remaining apped
dte as a sngle area. The appellants accepted during the hearing that it was appropriate for
the Inspector to exercise his discretion in sub-dividing Stes.

11. In respect of Parcd B | find, like The Ramblers Association, that the northern end of this
Parcel does have qudifying vegetaion. However, over the mgority of Parcd B, | find the
lack of species diversty and the vegetation present suggests that the land is semi-improved
grasdand. | am mindful of the advice contained in Defra’s ‘Guidance on Appeds under
Section 6 of the Countryside and Rights of Way Act 2000° where it states in paragraph 5.16:
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12.

13.

14.

‘that if [ ..] inthe light of the evidence produced by the parties an Inspector
considers that in his or her judgement it is obvious that more of the land
consists of relevant qualifying habitat than does not then the conclusion is
likely to be that the land consists predominantly of mountain, moor, heath or
down. Conversely, if the Inspector is doubtful that this is the case the likely
conclusion will be that the land will not consist predominantly of mountain,
moor, heath or down.’

It is not obvious to me that more of Parce B condsts of reevant qualifying habitat than does
not and, indeed, on baance, | believe that the mgority of the land does not qudify.
Accordingly | conclude that Parcel B has been wrongly mapped as open country.

It is common ground between dl paties that Pacd A has qudifying vegetation The
gopdlants consder however, that the Parcd should be excluded from the map of open
country on the bass of its character, paticulaly the lack of open views from the ste
However in paragraph 68 of the Countrysde Agency’s Mapping Methodology, down is
defined and, in the rdevant footnote, it says:

‘In describing down as being ‘generally being within a open landscape we
mean that, whilst individual land parcels might comprise enclosures of varying
size they will be part of a typical chalk or limestone landscape sometimes with
open vistas across undulating countryside and sometimes comprising steep
sided ‘scarp’ dopes and dry valleys with more limited views.’

| congder that Parce A fully meets this description as it is a Segp sded scarp dope forming
pat of a typicd limestone landscape and, dthough the views from the land are somewhat
confined, they are dtill quite extensve.

The appdlants suggest that Parcd A serves no useful purpose as open country.  Although
this was a criteria used by the Countrysde Agency for producing draft and provisona maps,
this is not part of the ground of appea and it is herefore amatter to which | camot attach

ay weght.

Accordingly | find that Parcd A qudlifies by its vegetation and character as mountain, moor,
heeth or, as in this case, down and should, therefore, be retained on the map of open country.

Condusion

15.

16.

| conclude, on the main issues that:

a) the gpped dte can reasonably be divided into two areas corresponding to the Countryside
Agency’s Parcels A and B;

b) Parcel A is correctly mapped as open country;
C) Parcd B isincorrectly mapped as open country.

| have consdered dl other matters raised but have found none to carry sufficient weight to
override my conclusions.
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Formal Decision

17. For the above reasons, | hereby alow the appeal in respect of Parcel B, the area hatched
black in Plan 1, and deete this pat of the dte from the map of open country before it is
issued in conclusive form, but dismiss the gpped in respect of Parcel A.
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Plan 1, showing land to be excluded from the map of open country.

paseaain

Parcd A, land to be
retained on the map.

gégettringmn. Wnnd\‘

] s

s

Trrm
Duggleby
ngil Barn

\ PP
ings Cale i (ais)

Dy lthr_Dill-l Parcel B, land
._JQS:E;@\ to be excluded

! N’“‘&j from the map.




Apped Decison CROW/5/M/04/2347

Appearances
For the Appellant
Nigd Farthing, LLB

Dr. Mark McLdlan, MIEMA, MIEEM

For the Countryside Agency
Chris Smith

Other Parties
Dr. Tom Hastead

Mrs. Sonia Donaghy

Brian and Catherine Oddl|

Peter David Grice

Sir Richard Storey, Bt CBE

Clive Inman

Document

Solicitor of Birketts,

24/26 Museum Street, Ipswich, Suffolk, 1P1 1HZ.
Associate Consultant,

Environet Consulting Limited, Ware House,

33 Leigh Hill Road, Cobham, Surrey, KT11 1HU.

Appeds Officer

Ramblers Association
1 Derwent Drive, Wheldrake, York, YO19 6AL.

Ramblers Association

The Bungdow, Back Lane, Osgodby, Selby,
YO8 5HS.

65 Field Lane, York, YO105JL.

Garden Cottage, Settrington, Malton, N.Y orkshire,
Y017 8NP

Settrington House, Maton, N.Y orkshire,
Y017 8NP

20 Leat Close, Norton, Malton, N.Y orkshire,
Y017 9EQ.

Document1  List of persons present a the hearing




