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Appeal Ref: CROW/5/M/04/2483
Land at Thixen Dale and South Breckenholme Dale, south of Thixendale, North
Yorkshire.

This apped is made under section 6(1) of the Countryside and Rights of Way Act 2000 (the Act)
againgt the above land having been shown on a provisional map as open country.

The appedl is made by The Halifax Estates Management Company, and is dated 17 February 2004.
The provisional map was issued by the Countryside Agency (the Agency) under section 5 of the Act,
and relates to the North East of England (Region 5).

The ground of appedl is that the land does not consist wholly or predominantly of mountain, moor,
heath or down, and to the extent that the Countryside Agency have exercised their discretion under
section 4(5)(b) of the Act to treat land which is not open country as forming part of an area of open
country, they should not have done so.

Summary of Decision: The gpeal is allowed in part and the provisonal map is modified
accordingly.

The Appeal Site

1. The apped ste is afully enclosed area of about 14 ha, divided by a post and wire fence into
two separate fidds, mainly comprisng part of the east facing dope d along narrow valey
or dde running roughly south to north. The gppelants refer to the northernmogt fidd as
Compartment | and the southernmost fidd as Compartment 1. | shdl use these designations
where relevant.

TheMain Issue

2. In conddering whether the apped dite, or any part of it, should have been mapped as open
country, the main issue to be determined, in my opinion, is whether it qudifies as mountan,
moor, heath or down (in this case, down) as a result of its vegetation, and its generd
character, especidly its degree of openness.

3. The Agency confirmed that they have not exercised their discretion under section 4(5)(b) of
the Act to treat either the whole or any part of the appea Ste which is not open country as

forming part of a larger area of such country. This aspect of the statutory ground of apped
istherefore not in issue.

Reasons

4. The Agency condder the gpped dte to be down, being of open character with a
predominant cover of calcareous grasdand and scattered trees, which they say meets the
decription of down set out in paragraph 68 of their published Mapping Methodology for
England (MME). A fidd survey caried out for them assessed its vegetation cover as being
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more than 75% qudifying cover. Nonrqudifying cover, condgting of semi-improved
grasdand located mainly on areas where machine access was easest, was aso recorded, but
this was assessed as covering less than 50% of the dt€'s area and was not considered
separable from the rest of the dite.

5. The appdlants view, based on an ecologicd survey carried out for them, is that none of the
dte's cover is qudifying cover for down. Ther survey assessed Compartment 1l, an area of
about 4.5 ha, as comprisng entirdy semi-improved cacareous grasdand, and Compartment
| as semi-improved neutrd grasdand on the valey dope with improved grasdand dong the
base of the dope dong the eastern sde. They say that the Ste has been fertilised in the past
and they submit thet, in combination with possble run-off of fertiliser from the arable fidds
above the dte, this has resulted in the sward losing much of its unimproved characteridtic.
They dso contend that it is not of open character, being a steep Sded area surrounded by
arable land.

6. The Rambler's Associaion disagree with the gppellants classfication of the grasdand on
the dte as improved or semi-improved. They maintain that the species recorded by the
gopdlants in Compatment | dl occur in Naiond Vegetation Classfication (NVC)
communities which can be consdered unimproved calcareous grasdand, whilst the tor grass
dominated sward in Compatment |l is very characterigic of chdk grasdand in the
Yorkshire Wolds. They add that the lack of fertilisation within the last ten years suggests
that the site should be nore akin to unimproved than improved cacareous grasdand. On the
generd character of the dte, they submit that its visua appearance is consgent with the
description of down in the relevant footnote to paragraph 68 of MME, and note that the Ste
isa contiguous part of an extensve complex of dry cacareous grasdand valeys.

7. Both the gppdlants and the Ramblers Association contend that their assessment of the
grasdand present should be preferred to the other, for reasons including survey timing,
reliance on higoric information and the gppropriateness or otherwise of NVC classfication
for the determination of the status of land as open country for the purposes of the Act.
However, whils any paty is entitted to refute or otherwise chalenge the evidence of
another, the guidance provided by DEFRA (Guidance on Appeals under Section 6 of the
Countryside and Rights of Way Act 2000: Appeals against the showing of land as Open
Country or Registered Common Land on a Provisional Map) makes it clear that the key
evidence in an gpped under section 6(3) of the Act is the vegetaion present a the time of
the dte vidt. For this reason | do not consgder it necessary in the circumstances to address
the question of the relative weight to be accorded to each party’ s submissons.

8. My assessment of the vegetation cover in Compatment | is that it manly comprises a
mixture of semi-improved and unimproved grasdand. | found much of the northern and
centra parts to be covered by a moderately diverse sward containing a high proportion of
agriculturaly dedrable grasses, which | conddered to be most gppropriatdy classfied as
semi-improved grasdand. The southern part of Compartment | was largely covered by a
rough tor grass dominated sward which, in my view, fals into the category of unimproved
cacareous grasdand. | estimated, however, that the predominant cover on Compartment |
was semi-improved grasdand, which is excluded from the definition of mountain, moor,
heath or down under section 1(2) of the Act, and my conclusion therefore is that it does not
qudify as down on the basis of its vegetation cover.
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9. | observed, in line with the appdlants survey, that Compartment Il was covered by a sward
that is dominated by tor grass, a species associated with cacareous grasdand and which is
undesirable from an agricultura viewpoint. At the hearing the appelants accepted that the
dgte had not been subject, as fa as they were aware, to any recent agricultura
improvements, and that the predominance of tor grass could wel have aisen through a
reduction in agriculturd inputs. However, they ague that whatever the cause of this
predominance, it is a digresson from the species diversty associated with unimproved
cacareous grasdand and cannot therefore be so classfied. | am not convinced by this
argument. On the basis of my observations | do not consder that the current structure and
species compogtion of the grasdand in Compartment 11 could be consdered as anything
other than unimproved from an agricultura point of view, regardless of whether or not it is
ecologicaly desrable. The description of down in MME dates that the typicad vegetation
type is unimproved grasdand in an area of chak or limestone geology. In my view the
predominant cover on the apped dte is entirdy consgent with this description, and
accordingly my concluson on the first agpect of the main issue is that the vegetation cover
on Compartment |1 qualifiesit as down.

10. On the second aspect of the main issue, the gpped Ste's generd character and degree of
openness, | found both compartments to be set within a generdly open landscape with good
views, and, whilst accepting, as the gppellants contend, that some of the surrounding land is
intensvely farmed, | consder that in the context of land use in the Yorkshire Wolds this is
quite typica. Furthermore, the dte's valey dope topography is, in my opinion, typica of
the area's chak landscape and is congstent with the description of down in paragraph 68 of
MME. | agree therefore with the Agency and the Ramblers Association that the gpped
gte's generd character and degree of openness are consstent with a classfication of down.
However, this does not override my concluson on the vegetation aspect of the main issue in
relation to Compartment |.

Overall Conclusions

11. Having conddered dl other matters raised, my overdl concluson is that Compartment |
does not qudify as down on the basis of its vegetation and was incorrectly mapped as open
country, but that Compartment 1l qudifies as down by virtue of both its vegetation and its
general character, and was therefore correctly mapped as open country.

Formal Decision

12. For the above reasons | dlow the apped in part, and, insofar as it relates to the gpped Site,

approve the provisona map subject to the deletion from it of the area shown cross-hatched
black on the map attached to this decision.
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APPEARANCES

For the APPELLANTS:
Dr Mark McLdlan

D JLord

Charlotte Robinson

For the COUNTRY SIDE AGENCY::

Andrew Best

For the RAMBLERS ASSOCIATION
Sonia Donaghy

Tom Hastead

Robert Clutson

Brian Oddll

Peter Ayling

DOCUMENTS

Document 1

1 Flexfidd Rd, Rugby, Warwickshire CV22 7EN.

Hdifax Edates, Edtate Office, Bugthorpe, York
Y041 1QG.

Hdifax Edates, Edate Office, Bugthorpe, York
Y041 1QG.

Access Appeds Officer, The Countryside Agency.

The Bungadow, Back Lane, Osgodby, Selby YO8
?_I;irwent Drive, Wheldrake, York YO19 6AL

151 Stepney Rd, Scarborough Y O12 5NT.

65 Field Lane, York YO10 5JL.

25 Westland Rd, Kirk Ella, Hull HU10 7RH.

List of persons present at the hearing.
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Map of the appeal site, outlined red. The area cross-hatched black isto be deleted from the
provisonal map of open country.




