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Appeal Ref: CROW/5/M/04/2487
Land north of theroad at Waterdale, west of Thixendale, North Yorkshire.

This appeal is made under section 6(1) of the Countryside and Rights of Way Act 2000 (the Act)
against the above land having been shown on a provisional map as open country.

The appedl is made by The Halifax Estates Management Company, and is dated 17 February 2004.
The provisond map was issued by the Countryside Agency (the Agency) under section 5 of the Act,
and relates to the North East of England (Region 5).

The ground of apped is that the land does not consist wholly or predominantly of mountain, moor,
heath or down, and to the extent that the Countryside Agency have exercised their discretion under
section 4(5)(b) of the Act to treat land which is not open country as forming part of an area of open
country, they should not have done so.

Summary of Decision: The appeal isdismissed.

The Appeal Site

1.

The appeal dte is an area of a@out 7 ha, set on the south- and west-facing dope of a
relaively wide valey or dde. It is pat of the Water Dde Ste of Specid Scientific Interest
(SS9l).

TheMain Issue

2.

In conddering whether the apped dte, or any part of it, should have been mapped as open
country, the main issue to be determined, in my opinion, is whether it quaifies as mountain,
moor, heath or down (in this case, down) as a result of its vegetation, and its generd
character, especidly its degree of openness.

The Agency confirmed that they have not exercised their discretion under section 4(5)(b) of
the Act to treat ether the whole or any part of the gpped sSte which is not open country as
forming pat of a larger area of such country. This aspect of the statutory ground of apped
Istherefore not in issue.

Reasons

4.

The Agency condder the gpped dte to be down, being of open character with a
predominant cover of calcareous grasdand, scattered trees and scrub, which they say mesets
the description of down set out in paragraph 68 of their published Mapping Methodol ogy
for England (MME). A fidd survey caried out for them assessed its vegetation cover as
being more than 75% qudifying cover, with no non-qualifying cover iecorded. However, at
the hearing the Agency agreed with the gppdlants view that much of the scrub present on
dgte was dense rather than scattered and, as such, was not qudifying cover for down
according to the description in MME.
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5. The appdlants view, based on an ecologica survey carried out for them, is that none of the
gte's cover is qudifying cover for down. Ther survey assessed it as comprisng 32% dense
scrub, 11% poor semi-improved grasdand and wetland and 57% semi-improved cacareous
grasdand. A map of the dte submitted by them shows the gpproximate digtribution of each
of these habitats. They aso contend that it is not of open character, being a steep Sded area
surrounded by arable land.

6. The Rambler's Association consder the dte to be down. They argue that the grasdand on
the dte is more correctly classfied as unimproved cacareous grasdand, based on Phase |
and |l habitat survey data and the dte€s SSS citation. They dso submit that the dte is
typicd of the Yorkshire Wolds in tems of landscgpe and complies precisdly with the
description of the open character of down givenin MME.

7. Both the appdlants and the Ramblers Association contend that their assessment should be
preferred to the other, for reasons including survey timing, reiance on higtoric information
and the appropriateness or othewise of Phase I survey and Nationa Vegetation
Classfication (NVC) cdasses for the determination of the status of land as open country for
the purposes of the Act. However, whils any paty is entitled to refute or otherwise
chalenge the evidence of another, the guidance provided by DEFRA (Guidance on Appeals
under Section 6 of the Countryside and Rights of Way Act 2000: Appeals against the
showing of land as Open Country or Registered Gmmon Land on a Provisional Map)
makes it clear that the key evidence in an agpped under section 6(3) of the Act is the
vegetation present a the time of the dte vidt. For this reason | do not consder it necessary
in the circumstances to address the question of the weight to be accorded to each party’s
submissons.

8. | found the dte to be predominantly covered by lightly grazed grasdand with some
scattered hawthorn scrub. There was an area of dense scrub at the western end, covering
about 30% of the dte, which | agree does not comprise qudifying vegetation for down. My
asessment of the grasdand covering most of the remainder of the dte, however, is that it is
most gppropriately classfied as unimproved cacareous grasdand, being reaively species
rich and contaning a high frequency of species indicative of semi-naturd calcareous
grasdand. The gppelants argue that, whilst the species compostion of the man aea of
grasdand on the dte is undisputedly typical of cacareous grasdand, the rdative frequency
of the species present is not consstent with unimproved or semi-natura cacareous
grasdand in the area. They argue that the compogtion of the sward has been sufficiently
modified by previous agriculturd management for it to be conddered semi-improved. |
disagree. | saw no evidence of recent agricultura improvement and | am saisfied that the
high frequency of tor grass on the Ste, which the gppellants maintain is due to higtoric
agriculturd improvement, is, on the baance of probability, far more likely to have resulted
from a reduction in agriculturd inputs including grazing, rather than indicating any
persstent evidence of historic improvement.

9. Ovedl | consdered tha in excess of 60% of the St€'s vegetation was qualifying cover for
down as st out in MME. | conddered whether part of the dSte, the area of dense scrub
comprisng the western part of the Ste, should be assessed as a separate parcd for the
purposes of mapping open country. However, it is my view that a boundary Hineated by
dense scrub alone does not comprise a satisfactory open country boundary and | saw no
other feature within the Ste that would suffice as an open country boundary. Accordingly |
congder that the gpped sSte should be consdered as a single parcd. My concluson on the
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10.

first agpect of the main issue, therefore, is tha the goped dSte as a whole qudifies as down
on the bagis of its predominant vegetation cover.

On the second aspect of the main issue, the Site€'s generd character and degree of openness,
| found it to be st within a generally open landscgpe, and, whilst accepting, as the
gopdlants contend, that some of the surrounding land is intensvely farmed, | condder that
in the context of land use in the Yorkshire Wolds this is quite typicd. Furthermore, the
gte's steep valey dope topography is, in my opinion, typica of the areals chak landscape,
and it provides extensive views across the surrounding farmland to the south and west. This
Is condgent with the description of down in paragraph 68 of MME, and my concluson on
this aspect of the main issue, therefore, is that the apped Ste's genera character and degree
of openness qudifiesit as down.

Overall Conclusons

11.

Having conddered dl other matters raised, my overal concluson is that the goped gte
qudifies as down by virtue of both its vegetation and its general character, and was
therefore correctly mapped as open country.

Formal Decision

12.

For the above reasons | dismiss the gpped and, insofar as it relates to the apped Ste,
gpprove the provisond map without modification.

QD e
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