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Numerous parcels of land in the vicinity of, and to the east of, Kirby Underdale, Great
Givendale and Bishop Wilton, East Yorkshire.

These appedls are made under section 6(1) of the Countryside and Rights of Way Act 2000 (the Act)
againgt the above land having been shown on a provisional map as open country.

The appeals are made by Halifax Estates, and are dated 3 September 2004.

The provisional map was issued by the Countryside Agency (the Agency) under section 5 of the Act,
and relates to the East of England (Region 8).

The ground of apped is that the land does not consist wholly or predominantly of mountain, moor,
heath or down, and to the extent that the Countryside Agency have exercised their discretion under
section 4(5)(b) of the Act to treat land which is not open country as forming part of an area of open
country, they should not have done so.

Summary of Decisions: Appeals 3505, 3509, 3510, 3513, 3514, 3516, 3517, 3519, 3520, 3525
and 3527 are dismissed. Appeals 3506, 3507, 3508, 3512, 3521, 3522, 3523, 3524 and 3526
are allowed. Appeals 3511, 3515 and 3518 are allowed in part. The provisonal map is
modified accordingly.

Preliminary | ssues

1.

This group of appeds relates to 23 gpped Stes, dl in the same generd area and made by the
same gppdlant. The appeals were heard on four consecutive days, on each of which the
same people represented the main parties, and the genera arguments and type of evidence
were the same in each case. For amplicity, therefore, and to minimise repetition, | propose
to ded with dl the gopeds in this sngle decison. | shdl refer to the individud apped Stes
by the four digit number at the end of the relevant apped reference.

TheMain Issue

2.

In consdering whether the appea Stes should have been mapped as open country, the man
issue to be determined, in my opinion, is whether they qudify as mountain, moor, heath or
down (in this case down) as aresult of their vegetation, and their genera character.

The Agency confirmed that they have not exercised their discretion under section 4(5)(b) of
the Act to treat ether the whole or part of any of the goped Stes which is not open country

as forming pat of a larger area of such country. This aspect of the statutory ground of
appedl istherefore not in issue.
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Reasons

Generally

4.

The Agency, on the basis of dte vidts, assessed 21 of the 23 appeal Stes, or parts thereof,
as beng predominantly downland quaifying vegetation, as st out in thar published
Mapping Methodology for England (MME). They maintan that al of the Sites or parcels
which they consider to be predominantly downland vegetation aso meet the open character
decription of downland in MME. The Ramblers Association oppose the appeds on the
other two sites.

Based on ecologicd surveys caried out for them in August 2004, the gppdlants contend
that al of the appeal dtes are predominantly covered by non-qudifying vegetation for
down. In most cases this condsts of improved or semi-improved grasdand, with dense
scrub, woodland, tal ruderal vegetation, marshy grasdand or bare ground aso present on
some Sites.

Ther ecological surveys are based on Phase 1 Habitat Survey Methodology, induding
mapping of habitat types with the cover of each type caculated usng computer-based
planimetry. They submit that this methodology, which they say identifies improved, semi-
improved and unimproved grasdand following the guiddines in paragraphs 70-73 of MME,
confirmed a the hearing as being manly on species compostion, is a more effective and
robus way of identifying whether or not land is predominantly mountain, moor, heath or
down quadifying vegeation than that of the Agency. In particular the appelants consder
that the falure of the Agency to use species compogtion, or a least the dominant or
‘indicator’ gpecies, as the core of ther assessment of grasdand types, and their falure to
accurately map the relevant grasdand types, means that the process adopted by them is not
aufficient to adequatdy recogniss and map open country qudifying and nonqudifying
vegetation cover types.

The Agency refute this argument, pointing to their consultation with a wide range of
stakeholders in preparing the MME, and on paragraph 3.13 of Guidance on Appeals under
Section 6 of the Countryside and Rights of Way Act 2000: Appeals against the showing of
land as Open Country or Registered Common Land on a Provisional Map (the DEFRA
Guidance), issued by the Depatment of Environment Food and Rura Affars in August
2003, which dates that “in the intereds of gaining condstency in apped decisons, it is
appropriate for the MME to be used as the darting point for al mapping appeds” They
ds note that dl dtes have been assessed by surveyors trained in recognisng mountain,
moor, heath and down in accordance with the MME.

The gppdlants interpret the Ramblers Association’s various representations as supporting
them in their podtion, since the Ramblers Association's classfication of the gpped dtes is
gengdly based on datasats which identify the grasdand communities in accordance with
the descriptions st out in the Nationd Vegetation Classfication (NVC), which depends on
species composition. However, they argue that this approach is far too detailed and complex
and is, in any case, ingppropriate since the NVC was never designed to distinguish between
unimproved and semi-improved grasdand and is ineffective in doing this. They aso note
that the vegetation data sets used by the Ramblers Association date from the early eighties
and ae therefore no longer rdiable, and furthermore that other sources used by the
Ramblers Association in support of ther podtion, namely the Nationd Landscape
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10.

11.

12.

Typology, Countrysde Stewardship Schemes and Aerid Photographs, are ether not
relevant or are not religble.

The Ramblers Association’s response to these criticiams is set out in a paper submitted and
discussed a the hearing. Briefly, they note that ther initid use of the datasets referred to
was in support of comments made a the draft map stage, and that their continued reliance
on them in many cases is patly caused by an inability to properly survey many of the
gppedl dtes due to a lack of access to them. They maintain however that NVC data remains
relevant in the absence of more recent evidence to the contrary.

My view is that the gpproach of the Ramblers Association is entirdly understandable in the
circumgtances, and whilgt it is the gppellant’s prerogative to present evidence to refute the
Agency’s podgtion, the key evidence in any case is, as the DEFRA Guidance makes clear,
what the ingpector sees on the ground at the Site vist.

The appdlants dso addressed the difference in the outcomes of their surveys and those of
the Agency. Essentidly they believe that grasdand which they have assessed as semi-
improved is mistakenly consdered by the Agency to be unimproved. They attribute this to
the failure of the Agency to base their assessment on species composition and to gppreciate
subtle ecological differences between semi-naturd or unimproved grasdand and that which
diverges from this condition, for whatever reason, which they condder to be semi-
improved. In paticular, they point to two forms of semi-improved grasdand common in the
Wolds, namely grasdand communities dominated by ether tor grass (Brachypodium
pinnatum) or false oat-grass (Arrhenatherum elatius), amogs to the excluson of al dse
and grasdand communities where indicators of improvement are found together in a sward
with scattered and infrequent cacareous plants. They contend that both of these grasdand
types are trangtion States that arise as a result of previous agriculturd improvement, such as
chemicd treatments or run-off from adjoining land and/or intensve grazing regimes, and
that they should therefore be recognised as semi-improved grasdand types, in accordance
with paragraph 72 of MME.

As the gppdlants point out, semi-improved grasdand is not clearly defined, other than as a
trangtion category between improved and unimproved, but guidance to recognisng it is
given in paragraph 73 of MME and paragraph 5.9 of the DEFRA guidance, which describe
it as “any grasdand which gppears to have a species compodtion and sructure which is
more akin to improved grasdand than unimproved.” | teke this to mean, in the absence of
more pecific guidance, that trangtion categories may quaify as unimproved grasdand, but
that whether they do or not, in the context of mapping gppeds, is down to the inspector's
judgement, based manly on the current compodtion of the grasdand. | shdl take this
gpproach in reaching my decision on each apped.

Appeal 3505: Woo Dale

13.

Woo Dde comprises some of the north facing dope of Long Dae with a Sde dae running
roughly north-south. A smal part of this enclosed fidd, its north-west corner, fals outsde
the gpped dte, and is in fact mapped as open country as part of Region 5. The Agency
condder the dte to be pat of a mapping parcd condgging of the whole fidd, and they
assessed the gpped Site on this basis. The boundary between the apped Site and the part of
the field in Region 5 is the bottom of Long Dde. In the circumstances | consider this to be
an adeguate boundary in that, dthough its exact podtion would be difficult to establish to
the nearest metre, it runs dong a reatively narrow valey and, snce the piece of land
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14.

15.

16.

17.

outsde the gpped dte is in any case dready mapped as open country, the outcome of the
appeal does not carry the risk of the public inadvertently trespassing on it. | will therefore
consider the merits of the apped in respect of the apped ste as submitted.

The Agency assessed the dte as bang 50-75% covered by quaifying vegetation for down,
as st out in MME, congding of cacareous grasdand with scrub and gorse. They adso say
that it meets the open character requirements of down, with views up and down the valey
and being, in therr view, part of a typica chalk down landscape. The gppellants accept that
there is some downland vegetation, unimproved cacareous grasdand, but they maintain that
this amounts to less than 12% of the Ste's cover. The Ramblers Association support the
Agency’s podtion, noting that it is pat of a Ste of Specid Scientific Interest (SSSI), the
management statement for which requires it to remain agriculturaly unimproved.

| found the dte to be largely covered by grasdand whose species composition and structure
| considered to be congstent with a classfication of unimproved cacareous grasdand. The
level of species diverdty was only moderate, but this is typicd of north facing dopes in this
area. There were areas of hawthorn and gorse scrub, manly on the east facing dope of the
sde vdley, which the gppellants describe as being dense scrub and not therefore qualifying
cover for down. My view is that these areas of scrub fit within the description of down in
MME, °‘....often with scattered scrub’, since they were not extensive in area and &l within
the generd grasdand area. | did observe that parts of the valley bottom and the southern end
of the dte supported more improved grasdand, but, in my opinion, this was clearly not
predominant. | saw no evidence of agriculturd improvements on the dte, nor were there
any indications that the grazing pressure was high enough to dter the compostion of the
grasdand toward an agriculturdly  semi-improved condition. On the bass of my
obsarvations, therefore, | condder that the dte is predominantly covered by qudifying
vegetation for down.

On the second aspect of the main issue, the Site's generd character and degree of openness,
| found it to be set within a generdly open landscgpe and typicd of the area’s chalk
landscape, cons stent with the description of down in paragraph 68 of MME.

My concluson, therefore, is that the gpped Site€'s vegetation and generd character qudify it
as down.

Appeals 3506-3508: Uncleby Brow and along Uncleby Beck

18.

These apped stes form a contiguous area of about 15 ha

Appeal 3508

19.

20.

The larger part, apped dte 3508, is a dngle enclosure of just over 12 ha congging of a
steep dae end a its eastern end, becoming quite level as it extends to the west on the
northern sde of Uncleby Beck. The Agency assessed this site as being 50-75% covered by
quaifying vegetaion for down, condgsing of cadcareous grasdand with scattered trees,
scrub and water features. They aso say that it meets the open character requirements of
down, and is part of atypica chak down landscape.

The appellants, however, say that large parts of 3508 have been consgtently improved by
fertiliser and herbicide application and they do not consder that there is any downland
vegetaion present. Thelr assessment is tha it is roughly equd proportions of improved
grasdand and semi-improved grasdand with a smdl aea of thick scrub. The semi-improved
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grasdand identified by them is a tor-grass dominated sward, mainly on the steep dde sdes
a the eastern end. My view of this grasdand is thet it is clearly coarse, unmanaged and
undesirable from an agriculturd point of view. Furthermore, whilst it may have its origins
in well managed grasdand that has had periods of neglect or reduced grazing pressure, it is
undoubtedly, in this indance, far cdosr in terms of dructure and compogtion to
unimproved grasdand than to improved. In my view, and in line with paragrgph 73 of
MME, it cannot therefore be classfied as semi-improved grasdand. | have no hedtation in
cdassfying it as unimproved grasdand and therefore qudifying vegetation for down.
However, | did observe that much of 3508 was covered by reasonably good quality
grasdand which | would dassfy as semi-improved grasdand, roughly coincident with the
area mapped by the appellants as improved grasdand. It was not obvious to me which of the
two types of grasdand was predominant, and, in line with paragraph 5.16 of the DEFRA
guidance, 1 conclude that the appeal dte does not qudify as down on the bass of its
vegetation cover, and that it was therefore incorrectly mapped as open country.

Appeals 3506 and 3507

21.

22.

23.

24.

Appeal sites 3506 and 3507 adjoin 3508 aong its south-eastern side, and together amount to
just under 2 ha. Site 3506 is a game holding pen which is currently being extended to its
east to include pat of 3507. Based on current boundaries, the Agency assessed the
combined dtes as comprising four parcels, the origind game pen (site 3506), the game pen
extenson (parcd B of 3507), the hillslope to the north of the extended game pen (parce A
of 3507), and a smdl enclosed fidd on the vdley bottom to the west of the game pen
(parcel C of 3507).

All parties now agree tha the area included in the game pen is enclosed woodland and not
therefore mountain, moor, hesth or down. Having seen the dte | agree, and | conclude
therefore that ste 3506 and parcd B of 3507 do not qudify as mountain, moor, heath or
down on the basis of their vegetation cover and should not be mapped as open country.

The Agency consder parcd A of 3507 to be down, conssting predominantly of cacareous
grasdand, scattered trees and scrub, with an open character, views to the west and part of a
typicd chak downland landscepe. The appelants ecologica report deds with 3506 and
3507 as a sngle gSte tha is assessed as 92.3% woodland, with the remaining 7.7% being a
andl aea of semi-improved grasdand in the northwest corner. They now accept that the
Agency’s subdivison of the dte is gppropriate, but they maintain that parcel A is about two
thirds woodland and dense scrub with the remainder being semi-improved grasdand.

| found parcd A to be a smal area of steep hill which appeared to be in a Sate of neglect
with hawthorn scrub  encroaching from the adjoining woodland dong its eastern and
southern ddes over what | conddered to be unimproved grasdand, generdly rank in
gppearance and dominated by agriculturaly undesirable grasses. The scrub graded from
scattered to dense, but overall | consdered that parcd A was predominantly covered by
qudifying vegetation for down, namey unimproved grasdand and scattered scrub.
Accordingly | conclude that it qudifies as down on the bass of its vegetation. On the
generd character aspect of the main issue, however, | do not agree with the Agency that
parcel A is open in character. A row of mature trees aong its lower sde, combined with its
relatively smal dze and high frequency of scrub, severdy redricts the views avaladle from
many parts. Furthermore, its setting on a steep dope largely surrounded by woodland and
mature fidd trees results, in my view, in a sense of enclosure rather than openness. |
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25.

26.

conclude therefore that it does not meet the open character requirements for down set out in
MME, and that it was incorrectly mapped as open country.

The Agency no longer consder parcd C of 3507 to be downland qudifying vegetation, and
the Ramblers Association dso came to that concluson & the ste vist. | found it to be
genegdly semi-improved grasdand and tall ruderal vegetation with marshy grasdand aress,
which | do not consder to be quaifying vegetation for mountain, moor, heath or down, and
| conclude therefore that it does not qualify as open country on the basis of its vegetation.

Parcel C of 3507 separates ste 3508 and Painsthorpe Dale, a large vdley to the south that is
mapped as open country but which is not the subject of an apped. Whilst acknowledging
that it does not qudify as mountain, moor, hesth or down on the basis of its vegetation, the
Ramblers Association suggested that the gpped in reation to parcd C should nevertheess
be dismissed on the ground that, in line with paragraphs 517 to 519 of the DEFRA
guidance, it forms part of a larger area of land which does consst of open country, namey
Painsthorpe Dde and dte 3508. However, in the light of my decison that ste 3508 does not
consst wholly or predominantly of mountain, moor, heath or down, this circumstance does
not arise and | do not need to consider the issue further.

Appeal 3509: Fordham Dale

27.

28.

This dte is a fully endosed fidd of about 16 ha comprisng a long narow dde running
roughly north:south with two short spurs extending westwards at its northern end. The
gppellants say that it has been subject to consderable agriculturd improvement, induding
aerid gpplication of fertiliser. They accept that there is some unimproved grasdand present
on the dde sdes and the south facing dopes a the northen end, but they say that it
amounts to only 45.3% of the total area, the remainder being improved or semi-improved
grasdand. The Agency assessed the dte as being greater than 75% qudifying cover for
down, unimproved calcareous grasdand with scattered trees and water features. The
Ramblers Association aso submit that it is clearly predominantly unimproved.

Although | agree with the gppdlants that the more levd ground on the southern and
northern parts of the Ste support grasdand that is a least semi-improved, and that it may
well have been more improved in the past, my assessment of the Ste as a whole is that it is
now predominantly unimproved grasdand, and that it therefore qudifies as down on the
basis of its vegetation cover. On the second aspect of the main issue, both the Agency and
the Ramblers Association condder that it satisfies the open character description of down
st out in MME, whereas the gppellants point out that it is surrounded by arable land to the
north, east and west and that the connecting dales have generdly been planted with
coniferous woodland. | found the site to be set within a generaly open landscape with good
views, and, whilst accepting, as the gppellants contend, that some of the surrounding land is
intensvely farmed or planted with conifers, | congder that in the context of land use in the
Yorkshire Wolds this is quite typicd. Furthermore, the site's valey topography is in my
opinion, typica of the area's chak landscape and is consgtent with the description of down
in paragraph 68 of MME. | agree therefore with the Agency and the Ramblers Association
that the appeal Ste's general character and degree of openness are consistent with a
cassfication of down. My conclusion therefore is that the gpped ste qudifies as down on
both aspects of the main issue, and was correctly mapped as open country.
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Appeal 3510: Wayrham Dale

29.

30.

31.

This gdte is a fully enclosed fidd of about 11 ha, comprising part of a generdly steep-sided
north:south running dde. A public right of way runs dong the vdley bottom. The
gopellants say thet it has been subject to consderable agriculturd improvements, with
934% of the dte being improved or semi-improved grasdand, the remander being
unimproved cadcareous grasdand on the more inaccessble parts of the dde ddes. The
Agency, however, condder it to be predominantly downland qudifying vegetation, namey
unimproved cacareous grasdand and scrub. The Ramblers Association also congder it to
be down, noting that it contains a diverdty of grasses and four characteristic cacicolous
indicator species. They observed differences in the grasdand compostion on dther sde of
the dae, but point out that in the Wolds, agpect can have a dgnificant influence on
grasdand compodtion, and that such differences do not necessarily indicate agricuturd
Improvemen.

On the bads of my observations | dso condder the grasdand on the dae sides to be
relatively species rich unimproved grassand. | noted some better quality grasdand on the
valey bottom and the topsdes, but in my view the unimproved grassdand on the dae sdes
was dealy the predominant vegetation cover on the dte, qudifying it as down on the firg
aspect of themain issue.

The Agency aso condder the dte to be of open character, with views from the higher parts,
and part of a typica downland landscape. The Ramblers Association says that it complies
precisdy with the description of down in MME, being part of a steep-sded dale typica of
the Yorkshire Wolds. The gppellants, however, point out that it is surrounded by arable land
to the eet and west and that the connecting dde to the north has been planted with
woodland. As noted above, | consder tha this Studion is reaively typicad of the
Yorkshire Wolds landscape, and | am sidfied that the dte is generdly open in character,
despite having redtricted views from lower in the vdley, and that it meets the description of
down st out in MME, which dlows that downland may have redricted views in some
circumgtances. | conclude therefore that the appeal Ste meets the vegetation and character
requirements of down and was correctly mapped as open country.

Appeals 3511 to 3516: South Wold Brow, South Wold Dale, Hundle Daleand Megdale

32.

These gpped Stes are a contiguous area of about 46 ha, forming part of a wide dale opening
to the west. Site 3511 is subdivided, but the other sites are individud enclosed fidds. The
Ramblers Associaion note that the group of dtes are ligted in the Grasdand Inventory and
that they have been managed within a Countrysde Stewardship Agreement since at lesst
2003.

Appeal 3511

33.

Site 3511 lies at the head of the dde a the eastern end and consists of two enclosed aress,
the northern end which is planted with trees, and the main pat of the dte which is manly
grasdand. The Agency now accept that the fenced off planted woodland part of the dte,
which they refer to as parcd B, is not qudifying vegetation for mountain, moor, hesth or
down and recommend that it be removed from the provisond map. However, they maintan
that the remainder of the dte, parcd A, is down, being of open character and predominantly
cacareous grasdand, scattered trees and scrub. The appellants however, say that only a
smal proportion of the Agency’'s parcd A, about 10%, is downland qualifying vegetation,




Appeal Decisions CROW/8/M/04/3505 to 3527.

unimproved cadcareous grasdand, the remander being improved or semi-improved
grasdand, tal ruderd vegetation and bare ground.

34. | agree that parcd B is an enclosed area of planted woodland and there is no dispute that it
should not be mapped as open country. My assessment of parcel A is tha is predominantly
unimproved grasdand. | saw no evidence whatsoever of agriculturd improvement and |
conddered that the sward on the very steep dope in paticular, which comprised most of
parcd A, was of very poor qudity from an agriculturd point of view, dominated primarily
by coarse grasses. My conclusion on the first part of the main issue, therefore, is that parcel
A of gte 3511 qudifies as down on the basis of its vegetation.

35. On its general character of parcd A of 3511, the gppellants note thet it is partly bounded by
plantation woodland with arable land beyond, whils the Agency and the Ramblers
Association consder that it meets the description of down set out in MME. | found it to be
of a generdly open character providing extengve views from many parts, and | am satisfied
that it qudifies as down on the basis of both its open character and its vegetation, and was
therefore correctly mapped as open country.

Appeal 3512

36. Apped dte 3512 lies to the west of 3511, on the south-facing dope of the dde. The two
dtes share a short boundary, but are separated for the most part by a fenced area of
woodland used as a game pen. The appellants say that 3512 is mostly (73.7%) improved or
semi-improved grasdand, with only 26.3% qudifying vegetaion for down, unimproved
cacareous grasdand, present on the more inaccessble parts of the dde sde. The Agency,
however, assessed it as beng predominantly downland vegetation, namey unimproved
cacareous grasdand and scattered trees. My assessment of the cover on this dte is that
there were extensve areas of unimproved cacareous grasdand on the steeper banks, whilst
the more gently doping areas and the vdley bottom were covered by grasdand that |
consdered to be semi-improved. It was not obvious to me which of the two grasdand types
was in the mgority. Accordingly, in line with paragraph 5.16 of the DEFRA guidance, |
conclude that the dte does not qudify as downland on the bass of its predominant
vegetation cover and was therefore incorrectly mapped as open country. It follows that | do
not need to consider the genera character agpect of the main issuein relation to site 3512.

Appeal 3513

37. Apped dte 3513 lies directly opposite 3512 and immediatdy to the west of 3511. It forms
part of the north-facing bank of the dae. It is generdly moderaidy doping, but becomes
very deep on its western side. The Agency assessed it as condgting of more than 75%
quaifying cover for down, namey unimproved cacareous grasdand and scattered trees,
wheresas the appellants say that athough a degree of species richness is present, downland
vegetation covers no more than 3% of the ste. | found the upper dopes in particular to be
covered by a rdaively diverse, unimproved sward, becoming less diverse but not
gonificantly more improved on the lower dopes. | saw little evidence of agriculturd
improvement across the dte, and my overdl conduson was that it was predominantly
unimproved grasdand. | dso found it to be in line with the Agency’s submisson, generdly
open in character with excdlent views from most pats of the dte, condstent with the
decription of down in MME. My conclusion, therefore, is that it qudifies as down on the
bass of both its vegetaion and its generd character and was correctly mapped as open
country.
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Appeal 3514

38.

39.

This dte is immediady west of 3513, agan forming pat of the north facing dope of the
dde. Topographicdly it comprises a steep bank adong the upper pat of the Site, doping
awvay more gently towards the bottom. The Agency say tha it is predominantly downland
vegetation, namdy cacareous grasdand, scattered trees and scrub, whilst the appellants
mantan tha no more than 33% of the dte is unimproved cdcareous grasdand, the
remainder being extensve areas of nettle, scattered scrub, localised subsidence and rich
grasdand, improved aong the bottom and semi-improved on the valey sdes.

My assessment of the dte was that it was dominated by two digtinct grasdand types, the
steep bank being covered by coarse unimproved cacareous grasdand, with the sward on the
more gently doping land conssted largdy of finer grasses with an understorey of mosses
and interspersed with tufts of coarser grass with, in some places, rushes. Whilg this latter
broad grasdand type is not necessarily indicative of cacareous conditions, | consdered
neverthdess that it was agriculturdly unimproved, and therefore qudifying vegetation for
down, occurring as it does in an area of chak geology. Overal | consdered this Ste to be
predominantly covered by unimproved grasdand and therefore downland qudifying on the
bass of its vegetation. 1 dso found it, in line with the Agency’s submisson, to be of a
generdly open character with excdlent views, and | am satisfied that it meets the open
character requirements for down st out in MME. | conclude therefore that it qudifies as
down on the basis of both its vegetation and its generd character and was correctly mapped
as open country.

Appeal 3515

40.

41.

Site 3515 is the fidd immediately to the west of 3514, dso forming part of the da€'s north-
facing bank but extending further onto the valey floor. It contains a row of mature trees
crossng the dte towards its southern end, which the Agency has used as an internd
boundary to subdivide the dte into parcels A and B, the northern and southern sections of
the dte respectively. They assessed parcd A as being predominantly semi-improved
grasdand and not therefore mountain, moor, heath or down. Accordingly they recommend
that it should not appear on the provisond map. However, they consder parce B to be
predominantly quaifying cover for down, namely cacareous grasdand. The gppdlants
survey did not specificadly address the vegetation cover of these separate parcels, but thar
vegetation mgp shows parcd B to be improved grasdand with an area of tdl ruderd
vegetation, whilst parcd A is dmog entirdy semi-improved grasdand. At the hearing they
aso expressed the opinion that they saw little difference between the vegetation on the two
parcels identified by the Agency.

Having seen the dte | am stidfied tha the internd boundary identified by the Agency is
aufficiently clear on the ground to conditute a satisfactory open country boundary, and
furthermore that the vegetation cover on the two parcels is sufficiently different for them to
be conddered separatdy. | agree with both main parties that the grassdand on parcd A is of
aufficient qudity for it to be dasdfied as semi-improved grasdand, and | conclude that it
does not therefore qualify as open country on the bass of its vegetation. Parcel B comprises
a seep bank and some reatively level land, some above the bank but manly at its base.
There was some evidence of nutrient enrichment below the bank, but, in my view, the
maority of the parcd, the bank and much of the more levd area above and beow,
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comprised unimproved grasdand, and accordingly the parcd qudifies as down on the bass
of its vegetation.

42. The second aspect of the main issue only needs to be addressed in relation to parcd B. The
Agency condder it to be open in character, with great views to the north and part of a
typicd chak down landscape, whereas the appelants point out that it is bounded by
woodland to the south and a mixture of grasdand and arable land to the north. However,
this is, in my view quite typical of the chalkland landscape in this area and | agree with the
Agency that the parcd is open in character and consstent with the description of down in
MME. | conclude therefore that parcd B of dte 3515 meets both the vegetation and
character requirements of down and was correctly mapped as open country, but that parce
A does not condst predominantly of mountain, moor, heath or down vegetation and was
incorrectly mapped as open country.

Appeal 3516

43. This Ste comprises the western end of this group of apped gStes It has stegp banks with
occasonal terraces on the south, east and west sdes, with the centre and northern parts
being reatively levd. It contans some smdl watercourses and hollows. The appdlants
congder dl of it to be nonqudifying vegetation for mountain, moor, heath or down,
principdly improved grasdand and rdaively diverse semi-improved grasdand on the banks
with marshy vegetation adong the watercourses. The Agency assessed it as being
predominantly downland vegetation, unimproved cacareous grasdand in this case, and
therefore down. They did note some semi-improved grasdand, but they mantain tha it is
not predominant. My assessment of the St€'s cover is broadly in line with tha of the
Agency. The banks, in my view, comprised unimproved grasdand with a diversty of
species, and, whilst some of the grasdand on the lower parts of the Ste was of reasonable
agriculturd qudlity, 1 saw no evidence of any recent agriculturd improvement. | considered
the mgority of the grasdand on the dte to be unimproved and therefore qudifying
vegetation for down, occurring as it doesin an area of chak geology.

44. On the dte's generd character, the Agency consder it to be of open character with good
views to the north and west and part of a typica chak downland landscape. The appdlants
point out that it is bounded to the north and south by plantation woodland with arable land
beyond, but, in my view, this is quite typicd of the chak landscape in this area | agree with
the Agency that it is generaly open and provides good views in many directions, and |
congder that it meets the description of down in MME. | conclude therefore that it meets
both the vegetation and character requirements for down and was correctly mapped as open
country.

Appeal 3517: Cot Nab Dale

45. Cot Nab Dde is a complex dde with a variety of aspects, comprisng a principd dde
running roughly north:south with a spur extending to the north-east and is a large flat area
above the dde on the south-western part of the Ste. It is part of the Bishop Wilton Desp
Dde Site of Specid Scientific Interest (SSSI). The appelants say that much of it has been
improved. They accept that a degree of gpecies richness is present, but say that it is
redricted to the stegper banking with only a small proportion considered to be unimproved,
amounting to about 55% of the dte. The Agency consder the dte to be two separate
mapping parces, parceds A and B; parce A being the greater part of the site and parcel B a
amdl triangular area on its south-eastern side, both parcels being fully enclosed by post and
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wire fencing. They say tha both parcds condst of downland qudifying vegetation,
calcareous grassand, scattered trees and scrub in each case.

46. Having seen the dte | am satisfied that the Agency’s subdivison of the gte is appropriate,
based as it is on physca boundaries. | am dso generdly in agreement with them on the
Stes vegetation cover. The dae sdes, which make up by far the greater proportion of parcel
A and dl of parcd B, condg, in my opinion, of coarse unimproved grasdand and qudify as
down on the bass of ther predominant vegetation | dso found the Ste to be open in
character, in line with the Agency’s submisson, and adthough, as the appdlants point out, it
is partly bounded by woodland and arable land, it is, in my view, typicd of the chak
landscape in this area, conggent with the description of down in MME. | conclude
therefore that it qualifies as down on the basis of its vegetation and its genera character.

Appeal 3518: Deepdale

47. Deepdde lies to the south and east of Cot Nab Dale. It comprises a steep Sded dae running
roughly eastwest and a generdly west facing bank running north to Cot Nab Dde. With
Cot Nab Dde it makes up the Bishop Wilton Deep Dde SSSI. The Agency condder it to
comprise three separate parcels, based on existing boundaries conssting of post and wire
fencing, which they refer to as parcas A, B and C. Parcd A is a narrow strip aong the top
of the northern sde of the dade, which the Agency now say is planted with trees and
therefore woodland and not mountain, moor, heath or down. They recommend that it be
removed from the provisond map. Parcels B and C comprise the greater pat of the gSte,
divided by a fence running dong the valey bottom. They are, roughly, the northern and
southern parts of the dte regpectivdly. The Agency condders both of them to be
predominantly downland qualifying vegetation, namely cacareous grasdand, scattered trees
and scrub. The gppellants, however, say that both parcels are wholly or predominantly non
qudifying cover for down, with about 28% unimproved cacareous grasdand present on the
steeper parts of parcel B and no downland vegetation on parcel C.

48. Other than the fencing, which was reatively recent, and scrub clearing work which was
agpparently being carried out to enhance the downland grasdand habitat, | saw no evidence
of agricultura improvement on ether parcd. My assessment of the vegetation cover on
both of the parcels is that the predominant vegetation is unimproved cacareous grasdand,
covering most of the dde ddes with additiona downland habitat comprisng hawthorn
scrub. On the second aspect of the main issue, the generd character of the Ste, | agree with
the Agency’s submisson that it is open in character, providing good views and comprising
part of a typica chalk downland landscape. | acept, as the appellants point out, that some
of the surrounding land is plantation woodland and arable land, but, in my view, this is quite
typica of downland in this area and does not conflict with the description of down in MME.
Accordingly | conclude that parcels B and C qudify as down on the bass of both ther
vegetation and generd character and were therefore correctly mapped as open country, but
that parcel A does not so qualify and was incorrectly mapped as open country.

Appeal 3519: Mingle Dale

49. Mingle Dde is an area of about 9 ha lying south of dtes 3517 and 3518 dong the same
valey. It is generdly steep Sded, facing south-east to north-eadt, with some reatively leve
land above the dope on its south-western end and dong the valey bottom. The appdlants
sy that it is predominantly improved or semi-improved grasdand, the improved aress
located dong the valey bottom and the southern edge, whilst the ddes are manly semi-
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50.

improved. They accept that there is some unimproved cacareous grasdand present on the
upper dopes, but they say that this amounts to only 4.6% of the sSte. The Agency’'s
assessment of the dte is that it is predominantly downland qudifying habitat, conggting of
calcareous grassand, scattered trees and scrub.

My asessment of the dte is that it conssts predominantly of unimproved grasdand,
congsting of cacareous grasdand on the steeper dopes and less diverse, but nevertheless,
in my view, agriculturaly unimproved grasdand over much of the res of the gte Thisis
quaifying vegetation for down, occurring as it does in an aea of chadk geology, and |
conclude that it qudifies as down on the bads of its vegetation cover. On the dte's generd
character, whilst | accept the appelants agument that it is surrounded by woodland, |
nevertheless agree with the Agency that it is open in character, due to its generdly convex
shape and the good views available from its upper dopes, and | am satisfied that it meets
the description of down st out in MME. My overdl conduson therefore is that it qudifies
as down on the bass of both its vegetation and its generd character and was correctly

mapped as open country.

Appeal 3520: Part of Deep Dale and Whitekeld Dale

51. This is a long narrow eadt-facing dde of about 12 ha. Generdly steep a its northern end, it

has a steep bank running down the centre of the Ste to the south with some rdatively leve
land above and below the dope. The soil on the steep bank is thin, with scree accumulating
aong the lower dopes. The gppdlants condder it to be mainly semi-improved grasdand,
with some improved grasdand on the more level land a the foot of the dope, whilst the
Agency assessed it as being predominantly covered by downland qudifying vegetation,
namey cacareous grasdand, scattered and dense trees, scrub and water features. In this
indance | am broadly in agreement with the Agency. | considered the broad doping area on
the north of the Ste to be agriculturally unimproved, whilst the grasdand on the steep lank
dong the centre of the southern pat of the dte was clealy unimproved cacareous
grasdand. | am entirdy satisfied that the overdl extent of unimproved grasdand comprises
well over hdf of the dte, and that it therefore qudifies as down on the basis of its
vegetation cover. | an dso satisfied that it meets the description of down set out in MME,
being of a generally open character with good views and pat of a typicad downland
landscape. According | conclude that it qudifies as down on the basis of both its vegetation
and its general character and was correctly mapped as open country.

Appeals 3521 and 3522: part of Whitekeld Dale and Given Dale

52. These two gpped dtes are adjoining, reaively gently doping fieds. The appdlants say tha

both fields are entirdly lush improved grasdand, and, having seen the stes, the Agency and
the Ramblers Association now agree, and no longer consder them to be open country. | am
dso satidied that nether Ste is wholly or predominantly mountain, moor, heasth or down
and | conclude therefore that they were wrongly mapped as open country.

Appeals 3523 and 3524: Church Dale
53. These two dtes comprise a long, relaively wide but steep-sided dale of about 15 ha Ste

3523 makes up the greater part of the ste, with ste 3524 being a narrow fenced off drip of
about 1.5 ha along the west facing dope of the dae.

12
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Appeal 3523

54. The eppdlants say that dSte 3523 has been subjected to consderable agriculturd
improvements, parts of it being heavily improved. They maintain that it contans no more
than 2% downland qudifying vegetation. Both the Agency and the Ramblers Associaion
now agree that it is not wholly or predominantly mountain, moor, hesth or down, and the
Agency recommend that the dte be removed from the provisond map. However, the
Ramblers Association suggest that the steep bank forming the eastern part of the site could
be considered as a separate parcel, defined by the break of dope on its western side, that is
predominantly unimproved cacareous grasdand and therefore down. However, having seen
the dte | am not satisfied that there is a sufficiently clear bresk of dope to provide a
satisfactory open country boundary, and in any case, | do not consder the rdevant bank to
be predominantly downland vegetation. Overdl | am sdtisfied that the Ste as a whole is not
predominantly covered by downland vegetation and that it does not therefore qudify as
open country. It followsthat | do not need to consider its general character.

Appeal 3524

55. The Agerncy condder this narrow drip to be wholly downland qudifying cover, conssting
of calcareous grasdand, scattered trees and scrub, whilst the appellants have assessed it as
being entirdy non-qudifying cover for down, namey improved or semi-improved
gasdand. They describe it as being rank grasdand, but with aspects of former richness. My
asessment of the dte is that it has cearly been unmanaged for some years and now
comprises a rddively rank sward which contains a ressonable amount of agricultudly
desrable grasses, but is nonethdess clearly unimproved in terms of dructure, containing
many grasses typicad of neglected pasture. Accordingly | consder that it comprises, in the
main, unimproved grasdand in an area of chak or limestone geology and therefore qudifies
as down. On the second aspect of the main issue, however, | do not accept the Agency’s
propogition that it forms part of a typicd chadk down landscape. In my view, due to its small
gze and its stting within a clearly improved dde, it is more of an anomay than part of the
generd landscape. | do not fed that it is consstent with the description of down set out in
MME, and accordingly | conclude that it does not qualify as down on the bass of its
generd character.

Appeals 3525 and 3526: Stonetable Hill
56. These two Stes comprise a contiguous area of about 21 ha
Appeal 3525

57. Ste 3525 is a shalow, generdly west and southhrwest facing dde containing some large
hollows, mature fied trees a subdantid aea of valey floor and a watercourse. The
gopelants say that it has clearly been improved using chemica fertilisers and herbicides,
resulting in a sward of wholly improved grasdand. The Agency, however, assessed it as
being predominantly downland qudifying cover, namey cdcareous grasdand, dense and
scattered trees, scrub and water features. | agree to some extent with the appelants in that |
accept that the Ste has been improved in the past. However, the current species composition
and dructure is, in my view, indicative of unimproved and reaively neglected, extensvely
grazed pasture, with no evidence of recent agricultura improvement. Given its setting in an
aea of chak geology, this amounts to qudifying vegetation for down. | dso found it to be,
in line with the submissons of both the Agency and the Ramblers Associaion, open in
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character and entirdy condggent with the description of down in MME. Accordingly |
conclude tha it qudifies as down on the bass of both its vegetation and its generd
character, and was therefore correctly mapped as open country.

Appeal 3526

58. Ste 3526 is a shdlow, generdly west-facing dde with a spring-fed sream risng within it.
The appdlants say that it has dealy been improved usng chemicd fertilisars and
herbicides, resuting in a sward of whally improved grasdand. This view is supported by an
invoice submitted with comments on the draft map which indicates tha fertiliser was soreed
as recently as 2003. The Agency however, condder that it is predominantly qudifying
vegetation for down, namely cacareous grasdand, scattered trees, scrub and water festures.
On the bass of my obsarvations | am sidfied tha the gte is well managed grazing land
with a wel grazed sward containing a high frequency of species associated with agriculturd
improvement. | congder that it is most gppropriatdy classfied as semi-improved grasdand,
which is not qudifying vegetation for mountain, moor, heath or down. Accordingly |
conclude that it does not quaify as mountain, moor, heath or down on the bass of its
vegetation and it follows that | do not need to consider its genera character.

Appeal 3527: Worsendale

59. This dte is an area of about 54 ha forming part of Worsendale, a rdatively narrow dde
running roughly north:south. It is steep Sded on its eastern Side and less steep on the
wedern sde. The gppelants say that it is entirdy improved or semi-improved grasdand,
improved on the vdley bottom and semi-improved on the dale sdes. The Agency, however,
sy that it is predominaily quaifying cover for down, namdy cacareous grasdand and
scrub. | agree with the Agency in this indance. My assessment of the gSte is that it is dmost
entirdy unimproved grasdand, with coarse grasses on the dopes and a finer, but
nonetheless unimproved sward, in my opinion, on much of the flatter land. Semi-improved
grasdand was confined to a narrow strip along the centre of the dae and a smdl area at the
entrance to the fidd. | aso agree with the Agency’s postion on the Ste€'s generd character.
| found it to be open with good views to the south and south west from many parts.
Furthermore, | condder it to be typicd of the chak landscape in this area. | conclude
therefore that it qudifies as down on the basis of both its vegetation and its generd
character and was correctly mapped as open country.

Summary of Conclusions

60. Having consdered al other matters raised, | conclude that apped Stes 3506, 3507, 3508,
3512, 3521, 3522, 3523, 3524, 3526, parcel B of 3511, and parcels A of 3515 and 3518
were incorrectly mapped as open country. My conclusions in relation to stes 3505, 3509,
3510, 3513, 3514, 3516, 3517, 3519, 3520, 3525, 3527, parcel A of 3511, parcel B of 3515
and parcds B and C of 3518 are that they qualify as down on the basis of both ther
vegetation and their general character and were therefore correctly mapped as open country.

Formal Decision

61. For the above reasons | dismiss gppeds 3505, 3509, 3510, 3513, 3514, 3516, 3517, 3519,
3520, 3525 and 3527. | dlow appeals 3506, 3507, 3508, 3512, 3521, 3522, 3523, 3524,
3526, and | approve the provisonal map subject to their deletion from it. | alow appeds
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3511, 3515 and 3518 in part, and approve the provisonad map subject to the deletion from it
of the land shown cross hatched black on the map attached to this decision.

QD e
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Appeals 3511, 3515 (map a) and 3518 (map b) are allowed in part. The areas cross-hatched
black on the maps above are to be deleted from the provisional map.

17



